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O Hop dong dwoc xac lap hop phap: phai dwgc thye hién
va ton trong (khoan 2 Diéu 3 BLDS);

Khé khan phat sinh tir dai dich Covid-19: chi phi tang,
kho thwe hién hay khong thé thwc hién duoc do phai
tuan thd quyét dinh cda co quan c6 thAm quyén nhw
drng xay dwng, dirng nhan khach..

Truwde kho khan néu trén, can co giai phap va hai giai
phap co lién quan la 4p dung ché dinh vé bat kha
khang va ché dinh thwc hién hop dong khi hoan canh
thay dbi co ban.
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Sw kién dwoc coi la bat kha khang Vel VIAC C"S@
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Theo quy dinh S Theo hop déng

Van ban khéng néu ré vé kha
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“Sw kién bat kha khang la sw kién xay ra J . A . = s
o ) R O ) nang thoa thuan; thwc tién van ton
mot cach khach quan khong thé luvong truroc _ . T o .
o JO L tai thoa thuan vé bat kha khang va
duwoc va khong thé khac phuc dwoc maéac du
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T o o o ) dwoc chap nhadn trén co so&
da ap dung moi bién phap céan thiét va kha ., . N
5 , nguyén tac tw do (khoan 2 Diéu 3
nang cho phep

o~

BLDS). Vi vay, nén dwa vao hop

dong cac yéu td duwoc coi la sw
kién bat kha khang (dé tranh dap
(ng diéu kién luat dinh).

03 thanh phan la sw kién:
® khach quan;
® khong thé lwdng trede duoc;
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® va khdng thé khac phuc duoc.




Sw kién dworc coi la bat kha khang
Quan hé gitra Covid-19 va sw kién bat kha khang
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COVID-19

Ban than dich Covid-19:

Khong la sw kién béat kha
khang nén khong thé vién
dan vao dich Covid-19 dé ap
dung quy dinh vé bat kha
khang;

Vai tro cua thoa thuan:

Rat khé dap wng 3 diéu kién
luat dinh nén vai tro cua thoa
thuan rat quan trong. Cac
bén xem lai thoa thuan coé
cho phép coi la bat kha
khang khi c6 dich khong va
néu co diéu kién thi nén duwa

vao hop dong (Toa nwoc
ngoai da dwa vao “diéu kién

hop ly”);

Dich Covid-19 va quyét
dlnh cua co quan co
tham quyen:

Néu khdng thé thwc hién
dwoc sau quyét dinh, cé thé
|a sy kién bat kha khang nhw
khong thé xay tiép tuc xay
dwng, khong thé nhan
khach... va khéng c6 co s&
db6i v&i nghia vu thanh toan
(khéng bi anh huwdng bdi dich
bénh);
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VA SU KIEN BAT KHA KHANG
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Tac déong cua Covid-19 khi 1a sw kién bat kha khang

Trach nhiém dan sw

Khéng phai chiu trach nhiém dan
sw khi khéng thwc hién do béat
khd khang (khoadn 2 Piéu 351
BLDS, Diéu 294 Luat TM) nhw
khéng giao cbng trinh dung han
thi khéng chiu phat, khéng chiju
bdi thwdng thiét hai (néu co);

Diéu chinh hop dong

Hop dbéng xay dwng (khodn 2
Diéu 143 Luat xay dwng), toc
khéng wu tién chadm dwt/huy bd
ma gilr hop déng voi thay doi
nhat dinh.

Cham dirt | Huy bé hop dong

BLDS khéng c6 quy dinh cho cham
dert/hug bo do bat kha khang:

Luat TM (khodn 1 va 4 Diéu 296)
ciing nhw BLDS va git* hop déng
bang cach kéo dai thoi gian bang thoi
gian co bat kha khang, ngoai trr “mua
ban hang hoa, cung ng dich vu co
thi han cd dinh vé giao hang hoac
hoan thanh dich vu” (trw&ng hop sau
nay, co thé chdm dut, huy bd);

Chi c6 thé chdm dit/huy bé hop dbng
khi “khéng dat dwoc muc dich cda
viéc giao két hop dong” do sw kién bat
kha khang.
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I Tac dong cua Covid-19 khi 1a sw kién bat kha khang

Kha nang thoa thuan vé hé qua

BLDS cho phép thoa thuan khac so
v&i quy dinh nhw bén cé nghia vu van
c6 trach nhiém, chia sé thiét hai phat
sinh, gia han hop dong...
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Giéng véi bat kha khang
® Nguyén nhan khach quan;

'D|éu k|én ® Xay ra sau khi hop déng dwoc giao két;
de dwoc coi la
hoan canh

thay doi co’ ban

(Diéu 420 BLDS)

® Khdng lvdng trudec dwoc khi giao két.

Khac so véi bat kha khang

* O day van co thé thwc hién dwoc trong
khi d6, trong bat kha khang, khéng thé
thwec hién duoc;

© O day, anh hudng nghiém trong toi
mot bén néu tiép tuc thwe hién nhw da
thoa thuan.
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Quan hé véi dich Covid-19
C6 thé &p dung Diéu 420 néu trén vi:

e Swv kién khach quan (vwot qua kha nang cua
cac bén);

Piéu kién

de dwoc coi la
hoan canh

thay doi co’ ban
(Diéu 420 BLDS)

® Hop ddng xac lap trwéce khi dich xuét hién;
hop déng xac lap sau khi dich xuat hién (rat
khé &p dung va phai xem hoan canh cu thé
S0 v@i tirng dot dich);

® “Thiét hai nghiém trong” c6 thé Ia tang chi
phi do &p dung bién phap y té; c6 thé I1a giam
thu nhap tir hoat dong da dwoc dé cap trong
hoat ddng nhw thué b4t ddng san dé kinh
doanh va dich lam giam khach.
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Hé qua khi hoan canh thay déi co’ ban
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Céac bén tw thwong lwvong (khoan 2)

>
~

Quyén yéu cau “dam phan lai hop dong” (nén
tan dung khi c6 dich Covid-19 dé& dam phan):
ndi dung dam phan khéng dwgc BLDS néu rd
va co thé Ia thay dbi ndi dung hop dong (nhw
thay ddi gia tri thanh toan, chia sé chi phi phat
sinh hay gia han hop déng), tham chi Toa an
theo hwéng gom céd “cham dut” theo thoa
thuan;
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VA HOAN CANH THAY DOI CO BAN
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Hop déng van cé hiéu lyc trir thod thuan
khac (khoan 4): nén van phai thwc hién nhw
van phai tra tién thué trong qué trinh thwong
lwong.
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Hé qua khi hoan canh thay déi co’ ban
Yéu cau Toa an/Trong tai can thiép
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Hai khd nang xdy ra: hoac diéu
chinh lai hop déng (tirc hop dong
van ton tai) hodc cho cham dut
nhwng vi tri Diéu 420 cho thay wu
tién diéu chinh dé gitr hop dong:

Hop déng van co hiéu lwc trir thod
thuan khac (khoan 4): nén van phai
thwe hién nhw van phai tra tién thué
trong qua trinh Toa an/Trong tai
Xxem Xet.
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VA HOAN CANH THAY DOI CO BAN

Kha nang thoa thuan
vé hoan canh thay doi co’ ban

Luat xay dwng (khoan 2 Diéu 143):

>
~

® Cho phép thoa thuan diéu chinh hop dong;
® Nn c6 thé thod thuan diéu chinh khi c6
hoan canh thay dbi do dich bénh;

Bo luat Dan sw

>

® Chwa quy dinh nhwng la c6 thé trén co s&
nguyén tac tw do hgp dong (hop dong qudc
té doi khi cé quy dinh);

Y

® Vi vay nén dwa vao hgp dong phu hgp voi
loi ich cua cac bén hon nhw cho biét khi nao
la hoan canh thay doi co ban va/hay hé qua
khi trong hoan canh thay doi co ban (nhw
chia sé chi phi trong do co chi phi t6 tung,
thiét hai, gia han hop dong...).
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Phwong thirc giadi quyét tranh chap khi cac bén
khong thanh céng khi dam phan lai hop déng

Thwong lwong

Hoa giai Trong tai hoac

Z roadn 4

T6 tung trong tai T6 tung Toa an

Quyén tw dinh Cac bén co6 quyén tw dinh doat thG Tuan thd chat ché cac tha tuc
doat cua cac tuc, quy trinh, ngbn ngl, luat ap dwoc quy dinh tai BLTTDS
bén dung, dia diém t6 chic phién hop,

ngwdi gidi quyét tranh chap

Hiéu lwc Giadi quyét mét cdp. Phan quyét C6 thé qua nhiéu clp xét xu,
trong tai mang tinh chung thdm, cé ban an so thdm cé thé bj khang
hiéu Iwc ngay khi ban hanh céo. Chi c6 ban an phuc tham

mai co hiéu lwc ngay

Thi hanh Thi hanh trwc tiép tai co quan thi Thi hanh trén pham vi thé gidi
hanh an dan sw dwa trén cac hiép dinh twong tro

Thi hanh trén pham vi quéc té trén tw phap Viét Nam da ky két voi
co s& Cong wdc New York 1958 cac quoc gia
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Khuyén nghi vé diéu khoan giai quyét tranh chap

Khuyén nghi vé diéu khoan giai

quyét tranh chap

“Moi tranh chdp phat sinh tir hodc lién quan dén hop dong nay sé
dwoc gidi quyét bang trong tai tai Trung tam Trong tai Quéc té Viét
Nam (VIAC) theo Quy tdc t6 tung trong tai ciia Trung tam nay”.

“Moi tranh chdp phét sinh #r hodc lién quan dén hop dong nay sé
dwoc gidi quyét bang trong tai tai Trung tam Trong tai Quéc té Viét

Nam bén canh Phong Thirong mai va Cong nghiép Viét Nam

(VIAC) theo Quy tdc t6 tung trong tai ciia Trung tm nay”.




Théng tin bo sung

Email;
Tsdovandai@yahoo.fr

P6 Van Pai (cha bién),
Binh /uan khoa hoc nhirng
diém méi cia BLDS 2015,
Nxb. Hong Durc-Héi luat gia
Viét Nam 2020 (xuat ban

An th ba);
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Pé Van DPai, Luat hop déng
Viét Nam-Ban an va binh luan
bén &n, Nxb. Pai hoc qubc
gia TP. H6 Chi Minh 2020

(xuat ban lan thi tam);

Po6 Van Pai (cha bién), Gidi
quyét tranh chdp hop dong-
Nhing diéu doanh nhan céan

biét, Nxb. Thanh nién 2019

(xuat ban 1an th hai).
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THANK YOU FOR

YOUR LISTENING

Dién gia: PGS. TS. PO VAN DAI
Trong tai vién Trung tdm Trong tai Quéc té Viét Nam (VIAC)




